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we nmust

Bl RCH, J.

deternm ne whether a Tennessee

enpl oyee who pursued benefits in the foreign state in which the

Injury occurred is barred from pursui ng benefits in Tennessee for



the sane injury. The trial court determ ned that the doctrine of
el ection of renedies barred the claim W agree with the trial

court’s ruling.

The issue before us is one of |aw Therefore, our
standard of reviewis de novo wi thout a presunption of correctness.

Ridings v. Ralph M Parsons Co., 914 S.wW2d 79, 80 (Tenn. 1996);

Uni on Carbide Corp. v. Huddl eston, 854 S.W2d 87, 91 (Tenn. 1993).

The record reveals that at all the pertinent tines,
M chael D. Bradshaw, the enployee, was a citizen and resident of
Tennessee. He was enpl oyed by Nu-Car Carriers, Inc., a Tennessee-
based corporation. Hs duties included the | ong-haul

transportation and unl oadi ng of new vehi cl es.

Bradshaw sustained an injury while in Maryland on his
enpl oyer’s business.! He made minimal efforts to obtain Tennessee
benefits, but he was not successful. He consulted a Knoxville
attorney who infornmed him (1) his claimcould be filed either in
Maryl and or Tennessee; (2) Maryland paid higher benefits than
Tennessee; and (3) if wunsuccessful in obtaining benefits from

Maryl and, he could still pursue Tennessee benefits.

Rel yi ng, apparently, on this information, Bradshaw fil ed
an action in Mryland for benefits. The Maryland Workers’

Conpensat i on Conmi ssi on conducted a hearing on this clai mon August

'Al t hough the Maryland conmission found otherw se, at this
poi nt we assune the truth of Bradshaw s all egati ons.
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20, 1990, and Bradshaw appeared in person.? On August 23, 1990,

t he Conmi ssion nade the follow ng findings:

The Comm ssion finds on the issues
presented that the claimnt did not
sustain an accidental injury arising
out of and in the course of
enpl oynent as alleged to have
occurred on February 21, 1990, and
finds that the disability of the
claimant is not the result of the
al | eged accidental injury, and the
Comm ssion wll disallow the claim
filed herein.

Bradshaw, on August 29, 1990, filed a claimfor workers’
conpensation benefits under Tennessee |law. After a full hearing,
t he Chancery Court of Knox County determ ned that Bradshaw “knew he
had a choi ce and nmade a consci ous and vol untary decisionto filein
Maryl and upon advi ce that he could get nore noney in Maryl and t han
I n Tennessee.” The trial court concluded that Bradshaw s claimfor
Tennessee benefits was barred under the election of renedies

doctrine because he had pursued his claimto a conclusion on the

nerits in the state of Maryl and.

Tennessee Code Annotated § 50-6-115 (1991) provides:

| f an enpl oyee, while working
outside the territorial limts of
this state, suffers an injury on
account of which such enpl oyee .
woul d have been entitled to the
benefits provided by this chapter
had such injury occurred within this
state, such enployee . . . shall be
entitled to the benefits provided by
this chapter; provided, that at the
time of such injury:

’As far as we can deternmine, this hearing conpares to a full
evidentiary workers’ conpensation trial in our trial court.
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(1) The  enpl oynent was
principally localized within this
state; or
(2) The contract of hire was
made in this state.
The fact that the “contract of hire” was nade in
Tennessee i s undisputed. Assum ng that Bradshaw coul d establish
t he ot her necessary el enments of his claim the above-quoted statute
woul d, under ordinary circunstances, entitle himto benefits. The

circunstances here, however, are not “ordinary,” especially in

i ght of Bradshaw s having pursued benefits in Maryl and.

An enpl oyee who sustains an otherw se conpensable injury
in another state nmay be barred from Tennessee benefits through
operation of the doctrine of election of renedies. Hence, the
i ssue we address i s whether Bradshaw s pursuit of Maryl and benefits
was a clear renunciation of those benefits available to himin

Tennessee and, thus, constituted an el ection of renedies.

The doctrine of election of renedies in inter-
jurisdictional workers’ conpensation cases was established in

Tidwell v. Chattanooga Boiler and Tank Conpany, 43 S.wW2d 221

(Tenn. 1931). Tidwell, the enployee, was killed in an on-the-job
accident in OChio. Hs wdow applied for and received death
benefits under Chio workers’ conpensation |aw. She |ater sought
benefits under Tennessee | aw. In affirming the trial court’s
di sm ssal of the conplaint, we held that the rights and renedies
granted under Tennessee workers’ conpensation |aws are exclusive

and that this exclusivity provision is a part of the enploynent



contract. W found that Tidwell’s institution of proceedings in
Chio was a clear renunciation or disaffirmance of the Tennessee
contract and constituted an irrevocabl e el ection of renedies. The
Court stated “[t]he obligations of the contract cannot be
repudi ated in one suit and benefits of that contract be clained in

a subsequent suit.” 43 S.W2d at 223.

W clarified the Tidwell holding in Thomas v. Transport

| nsurance Conpany, 532 S.W2d 263 (Tenn. 1976). Thomas, the

enpl oyee, was injured while working in Menphis for an Arkansas
enpl oyer. The enpl oyer began paying tenporary total disability
benefits under the Arkansas workers’ conpensation |aw. These

paynments were, however, term nated at the enpl oyee’ s request.

Thomas pursued benefits under Tennessee workers’
conpensation |law and, in an apparent effort to avoid the thrust of
Tidwell, alleged that the enployer had “wongfully” comenced
paynment of benefits under Arkansas |aw. The enpl oyer sought
di sm ssal of the action based upon the doctrine of election of
renmedies as established in Tidwell; the trial court granted the

noti on and di sm ssed the cause.

W reversed, holding that the circunstances of Thomas’
recei pt of Arkansas benefits were in dispute. Until the factua
di spute was resolved, the Court could not accurately determ ne
whet her Thonas had made a “binding” election to accept Arkansas

benefits.



Al t hough Thomas was not decided on the nerits, it is
particularly significant because of its holding that the question
whet her an enpl oyee has made a bi ndi ng el ecti on must be determn ned
froma careful exam nation of the facts. Justice Harbison, witing
for the Court, used the phrase “affirmative action” to define the
effort an enpl oyee nust exert to support the conclusion that the
election is *“binding.” Also, if an enployee voluntarily,
deliberately, and with full know edge of options accept benefits
under the laws of another state, he nay be precluded by his
election and nmay not be entitled to proceed in Tennessee for

wor kers’ conpensati on benefits.

The Tidwel | - Thomas rational e was expressly reaffirnmed in

True v. Anerail Corporation, 584 S.W2d 794 (Tenn. 1979). In True,
t he enpl oyee was a Tennessee resident whose contract required him
to work in Virginia. The injury occurred in Virginia, and True
applied for and received benefits wunder Virginia s workers’
conpensation |law. True subsequently pursued Tennessee benefits,
and we found that he had nade a binding election to proceed under
Virginia |aw We held, accordingly, that he was barred from
proceedi ng in Tennessee; by affirmative action, know ngly taken,

True had clearly renunci ated Tennessee benefits.

O special interest hereis the “invitation” extended to
the Court by True's counsel to retreat fromthe Tidwell holding.

Not only did the Court decline the invitation, it also seized the



opportunity to express its continued adherence to the Tidwell-

Thomas doctrine. The Court stated:

These authorities are appealing;
however, we are not persuaded to
sanction a course of conduct that
woul d result in what is essentially
a single cause of action being nade
the subject of Jlawsuits in two

st ates, absent compel i ng
consi der ati ons such as t hose
enunerated in Thonms. W are
persuaded that the Tidwell rule

represents a fair approach in those
cases wherein the injured workman
has made a binding election as
indicated by affirmatively seeking
and accepting benefits in another
state.

True, 584 S.W2d at 797-98 (citation omtted).

The Tidwell rationale was again affirmed in Perkins v.

BE & K, lIncorporated, 802 S.W2d 215 (Tenn. 1990). Perkins, a

Tennessee resi dent, sustained an on-the-job injury in Virginia. He
executed an “Agreenent for Conpensation” wth the insurance
carrier, and the state of Virginia paid disability benefits and
nmedi cal expenses to Perkins. Subsequently, Perkins sought benefits
under the Tennessee workers’ conpensation |aw. W held that
Perkins, by executing the agreenent and accepting benefits, had
made a binding election to be conpensated under Virginia | aw and
was, thereby, precluded from claimng benefits under Tennessee

law.® |In Perkins, we said:

W2 al so held that the enployee was not entitled to benefits
under Tennessee |aw because the enploynent was not principally
| ocalized in Tennessee and the contract of hire was not made in
this state. Perkins, 802 S.W2d at 216-17.
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[ T]he circunstances of each case
nmust be considered in determning
whet her the enployee has nade a
bi nding election. The nere
accept ance of benefits from anot her
state does not constitute an
el ection, but affirmative action to
obtain benefits or knowng and
voluntary acceptance of Dbenefits

from anot her state will be
sufficient to establish a binding
el ecti on.

Perkins, 802 S.W2d at 217.

Al t hough continuing to adhere to the Tidwell-Thomas

hol dings, the Court has signaled a readiness to mtigate the

sonewhat harsh effect of Tidwell-Thomas when the facts warrant it.

[llustrative of this “readiness” is this Court’s reasoning in G ay

v. Holloway Construction Conpany, 834 S.W2d 277 (Tenn. 1992).

In Gray, the enpl oyee suffered a work-related injury at
the enpl oyer’s Texas work-site. He received tenporary disability
benefits fromthe enpl oyer’s i nsurance carrier, National Union Fire
| nsurance Conpany. G ay subsequently filed a notice of claimwth
the Texas Industrial Accident Board. Nati onal Union paid his

medical bills and tenporary disability benefits.

After Gray returned to work, his enployer sent himto a
Tennessee work-site. VWile in Tennessee, the enpl oyee suffered a
second work-related injury; he notified his enployer and began
receiving tenporary disability benefits from National Union.
Nat i onal Uni on conti nued maki ng paynents until the enpl oyee filed

a second claim with the Texas board. Nati onal Union then



di scovered that the second injury had actually occurred in
Tennessee. Because it did not cover the Tennessee work-site,

Nat i onal Uni on stopped nmaki ng paynents.

Gray’s Texas attorney began negotiating a settlenent of
the claimon the first injury; but because the second claim was
improperly filed against National Union, she referred it to a
Tennessee law firm which filed the claimin Tennessee. After the
trial of the Tennessee case, the trial court awarded disability

benefits and nedi cal expenses.

On appeal, we rejected the enployer’s argunment that the
enpl oyee had nmade a binding election. The filing of the second
claimwth the Texas board was “legally basel ess” because it was

filed against the wong party; thus, no election of renedies

occurred. W enphasized that “in affirmng this judgnent, we do
not retreat fromthe sound principles recognized in . . . Perkins
v. BE &K, Inc.” Gay, 834 SW2d at 279 (citation omtted). 1In

review ng the election of renedi es cases, we stated:

The common thread in Perkins and
Tidwel | --cases in which recovery in
Tennessee was held to be precluded
--is the fact that workers injured
in other jurisdictions had both
filed out-of-state cl ai ns and
received awards in those courts or
entered into settlenments approved by
i ndustri al comm ssions in those
states. The common thread i n Thomas
and Hal e--opinions in which we held
that recovery was not precluded--is
the fact that the workers in those
cases had done no nore than accept
benefits t ender ed by their
enpl oyers' insurance carriers upon
notice of injury, at a tinme when



they had too little know edge to
make an "informed choice" about
whi ch of two renedies they wished to
pursue, and in what forum

Gay, 834 S.W2d at 280 (citation omtted)(footnote omtted). The

Court concl uded:

W adhere to our adnmonition in
Thomas and PerKkins: Under certain
circunstances, the pursuit of a
conpensati on claim in anot her
jurisdiction may preclude the filing
of the sane claimin the courts of
Tennessee, especially where it
results in an award or an approved
settlement. Despite the tendency of
the Tennessee cases to resort to the
"election of renedies" doctrine
. . . the nore defensible policy
basis for this rule is the
prevention of vexations [sic]
litigation, of forum shopping, and
of double recoveries for the sane
injury. In this case, however, the
record shows that the plaintiff's
initial claim was mstakenly filed
against the wong party, National
Union, in the wong jurisdiction,
Texas. It is thus wholly unlike the
situation in Perkins, where the
initial claimwas deliberately filed
agai nst an appropriate party, BE &
K, I nc., in t he "“right"
jurisdiction, Virginia.

* * * *

W conclude with this final
observati on: The palpable if
unspoken principle underlying our
deci sion in Perkins was a perceived
need to quard against unfair
mani pul ati on of the Tennessee | egal
system and a possible double
recovery by an injured worker who
has already secured an adequate

conpensati on awar d in anot her
jurisdiction. That concern renains
a valid one. Nevert hel ess, to

i nvoke the rule applied in Perkins
to Wlter Gay's case woul d produce
just the opposite result--instead of
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a doubl e recovery, there would be no
recovery at all. Clearly, that
result would constitute a perversion
of the otherwise sound policy
developed in the Iline of cases
culmnating in Perkins.

In this regard, we echo t he words
of the Iowa Suprene Court:

Thi s doctrine [ of
el ection] is not intended
either as a trap or as a
penal ty for a mer e
m st ake. If a litigant,
wi thout adeqgquat e
know edge of the facts
af fecting hi s rights,
m st akenly sel ect[s] a
r emedy to hi s di s-
advantage he nmay upon
tinmely discovery abandon
It and pursue anot her.

Sackett v. Farnmers’ State Bank, 209
|l owa 487, 228 N.W51, 54 (1929).

Gray, 834 S.W2d at 282 (enphasis added). We now apply these

principles to the facts of the case before us.

Bradshaw seeks here to avoid the effect of Tidwell. He
contends that because his claimin Maryl and was deni ed and because
he received no benefits under Maryland law, the Tidwell Iine of
cases is distinguishable and that he, like the enployee in Gay,
shoul d, therefore, not be precluded fromreceiving benefits under
Tennessee | aw. Further, he asserts that the stated purpose of the
doctrine of election of renedies is to prevent double redress for
a single wong. Because he has yet to be redressed at all, says
Bradshaw, he cannot possibly recover tw ce. We disagree with

Bradshaw s basi c prem se.
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Al'though Tidwell, True, and Perkins each involve

enpl oyees who affirmatively sought and received workers’
conpensation benefits in another state before seeking benefits in
Tennessee, we do not hold that recei pt of benefits fromthe foreign
state is a prerequisite for the doctrine of election of renedies to
apply. In fact, we particularly enphasize that in our decisions we
have never held the actual recei pt of benefits as a prerequisiteto
precl usi on where an enpl oyee has affirmatively acted to obtain out-

of -state benefits.* See Gray, 834 S.W2d at 282;° Hale v. Fraley's

Inc., 825 S.wW2d 690, 691 (Tenn. 1992); Perkins, 802 S.W2d at
217; True, 584 S.W2d at 797; Thomas, 532 S.W2d at 267. I n our
deci sions, we have stated the general rule that an enployee is
precluded from receiving Tennessee benefits if, prior to filing
that claim he or she: (a) affirmatively acted to obtain benefits
in another state; or (b) knowingly and voluntarily accepted

benefits under the | aw of another state.

Wil e the actual recei pt of benefits nmay be consi dered as
included in the first factor, it is not dispositive. Three of the

policy reasons noted in G ay as bases for the rule of preclusion--

‘Recei pt of benefits is, by definition, an element of the
second factor: whether the enployee nade a knowi ng and vol untary
acceptance of benefits from another state.

°Al t hough there is | anguage in Gray that could be interpreted
as requiring actual receipt of benefits, Gay should not be so
interpreted; as we stated, “[u]nder certain circunstances, the
pursuit of a conpensation claim in another jurisdiction nay
preclude the filing of the sane claimin the courts of Tennessee,
especially where it results in an award or an approved settl enent.”
Gray, 834 S.W2d at 282. This quotation makes it cl ear that actual
recei pt of benefits is a factor to be considered, but is not
required before the doctrine of election of renedies wll be
appl i ed.
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(1) the prevention of vexatious litigation; (2) the prevention of
forumshopping; and (3) the “need to guard against unfair
mani pul ati on of the Tennessee | egal systeni--are valid even though
t he enpl oyee actually recei ves benefits under the | aw of the other
state. For these reasons, the present case is distinguishable from
G ay. It is clear that Bradshaw was, indeed, forum shopping to
obtai n the hi ghest benefits possible. Wilile an enployee is not to
be criticized for seeking the highest benefits to which he or she
islegally entitled, Tennessee | aw does not provi de t he enpl oyee an
alternative if he or she affirmatively seeks benefits in another
forum and pursues the cause to a decision on the nmerits--albeit an

unf avor abl e one.

We find that the facts here preclude relief by virtue of
the operation of the doctrine of election of renedies. Bradshaw
affirmati vely acted to obtain benefits under Maryland | aw. He knew
that he could file his claimin Tennessee but decided, instead, to
file it in Maryland because he believed, after consulting an
attorney, that he woul d recei ve higher benefits. The fact that the
Maryl and cl ai mwas denied on the nerits does not protect himfrom
the application of the Tidwell doctrine. Accordingly, we hold that
Bradshaw s affirmative action to obtain benefits in Maryland
constituted a binding election that precludes him from clai mng

benefits under Tennessee | aw. ©

®'n addition to arguing that the enployee made a binding
el ection of renmedies in this case, the enployer also argues that
t he decision of the Maryland conm ssion is entitled to full faith
and credit under Art. 1V, 8 1, of the United States Constitution.
But see True, 584 S.W2d at 798. Because the election of renedies
issue is dispositive here, we do not reach the Full Faith and
Credit C ause issue.
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The judgnent of the trial court is affirned. The costs

on appeal are taxed to the plaintiff/appellant.

ADOLPHO A. BIRCH, JR, Justice

CONCUR:
Ander son, C.J.
Drowta, Reid, JJ.

Wiite, J., not participating
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